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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  703 

Wetlands  Reserve  Program 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
action:  Final  rule. 

summary:  Title  XIV  of  the  Food, 
Agricultural,  Conservation,  and  Trade 
Act  of  1990  (the  1990  Act),  enacted  on 
November  28, 1990,  amended  the  Food 
Security  Act  of  1985  (the  1985  Act)  to 
provide  for  the  establishment  of  the 
Wetlands  Reserve  Program  (WRP).  The 
1990  Act  amendments  authorized  the 
Secretary  of  Agriculture  to  purchase 
easements  from  owners  of  eligible  land 
who  voluntarily  agree  to  restore  and 
protect  farmed  wetlands  or  converted 
wetlands  and  eligible  adjacent  acres. 

For  fiscal  year  1992  only,  the  WRP  shall 
be  available  to  producers  in  only  the 
following  states;  California,  Iowa, 
Louisiana,  Minnesota,  Mississippi, 
Missouri,  New  York,  North  Carolina, 
and  Wisconsin.  This  final  rule  adopts, 
with  changes,  the  proposed  rule 
published  in  the  Federal  Register  (57  FR 
4378)  on  February  5. 1992,  which  set 
forth  the  proposed  regulations  which  are 
necessary  for  the  implementation  of  the 
program. 

EFFECTIVE  DATE:  June  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ames  R.  McMullen,  Director, 
Conservation  and  Environmental 
Protection  Division.  ASCS,  P.O.  Box 
2415,  Washington.  DC  20013;  phone  (202) 
720-6221. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulation  1512-1  and  has  been 
classified  as  "major."  It  has  been 
determined  that  these  provisions  may 
result  in  an  annual  effect  on  the  national 
economy  of  $100  million  or  more. 
However,  (1)  no  major  increases  in  costs 
or  prices  for  consumers,  individual 
industries.  State  or  local  agencies,  or 
geographic  regions,  or  (2)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  the  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets  will  result 
upon  implementation  of  these 
provisions.  However,  a  regulatory 
impact  analysis  has  been  prepared  and 
is  available  upon  request. 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  Agricultural 
Stabilization  and  Conservation  Services 
(ASCS)  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  assessment  that  this 
action  will  not  have  any  significant 
adverse  impact  on  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
needed.  Copies  of  a  final  environmental 
assessment  are  available  upon  request. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental' 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance  to  which  this  rule  applies 
are;  Wetlands  Reserve  program  10.072. 

The  information  collection 
requirements  of  the  final  rule  at  7  CFR 
part  703  have  been  submitted  to  OMB 
for  approval  under  provisions  of  44 
U.S.C.  chapter  33.  Further,  the  OMB 
number  0560-0139  has  been  assigned. 

The  public  reporting  burden  for  the 
information  collections  that  would  be 
required  for  compliance  with  these 
regulations  is  estimated  to  average  31 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule;  are  not 
retroactive;  and  preempt  State  and  local 
laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
final  rule.  Before  an  action  may  be 
brought  in  a  Federal  court  of  competent 
jurisdiction,  the  administrative  appeal 
rights  afforded  program  participants  at  7 
CFR  part  780  must  be  exhausted. 

Discussion  of  Program 

The  WRP  is  authorized  by  title  XII  of 
the  1985  Act.  Under  the  WRP.  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  will 
purchase  easements  from  persons 
voluntarily  agreeing  to  restore  farmed 
and  converted  wetlands.  The  1990  Act 
creates  an  umbrella  program  called  the 
Agricultural  Resource  Conservation 
Program  (ARCP)  which  includes  the 
Environmental  Conservation  Acreage 
Reserve  Program  (ECARP).  ECARP 


includes  the  Conservation  Reserve 
Program  (CRP)  and  the  WRP.  On  April 
19, 1991,  the  Commodity  Credit 
Corporation  published  a  rule  in  the 
Federal  Register  (56  FR  15980) 
containing  final  regulations  which 
would  add  to  the  Code  of  Federal 
Regulations  a  new  part  (7  CFR  part  1410) 
for  the  CRP  program.  General  provisions 
for  the  ARCP  were  included  as  subpart 
A  of  pqrt  1410  and  specific  regulations 
for  the  CRP  were  set  out  as  subpart  B. 
This  rule  establishes  a  new  part  (7  CFR 
part  703)  for  WRP. 

Maximum  Acreage  Enrollment,  Land 
Eligibility,  and  Easement  Priorities 

Section  1237  of  the  1985  Act  sets  a 
1991-95  enrollment  goal  of  a  maximum  1 
million  acres  for  the  WRP.  but  provides 
further  that  enrollment  through  1991  may 
not  exceed  200,000  acres,  enrollment 
through  1992  may  not  exceed  400,000 
acres,  enrollment  through  1993  may  not 
exceed  600,000  acres,  enrollment 
through  1994  may  not  exceed  800,000 
acres,  and  enrollment  through  1995  may 
not  exceed  1,000,000  acres. 

Section  1237  specifies  that  eligible 
land  will  include  farmed  or  converted 
wetlands,  but  not  wetlands  converted 
after  December  23, 1985,  together  with 
adjacent  lands  on  which  the  wetlands 
are  functionally  dependent  so  long  as 
the  likelihood  of  successful  restoration 
of  such  land  and  the  wetland  values 
merit  inclusion  in  the  program  taking 
into  account  the  cost  of  restoring  the 
wetlands.  ASCS  is  also  permitted  to 
include  in  the  program;  (1)  Farmed 
wetlands  and  adjoining  lands  that  are 
enrolled  in  the  CRP  with  the  highest 
wetland  functions  and  values  and  that 
are  likely  to  return  to  production  at  the 
end  of  the  CRP  contract;  (2)  other 
wetlands  that  would  not  otherwise  be 
eligible  if  it  is  determined  that  inclusion 
in  the  program  would  add  to  the  value  of 
the  easement;  and  (3)  riparian  areas  that 
link  wetlands  that  are  protected  by 
easements  or  by  some  other  device  or 
circumstance  that  achieves  the  same 
purpose  as  an  easement.  In  addition, 
prior  converted  wetlands  enrolled  in  the 
CRP  may  be  eligible  to  be  included  in 
the  WRP  if  there  is  a  high  probability 
the  wetlands  can  be  restored. 

Nationwide,  eight  pools  will  be 
established  that  correspond  with  the 
country  boundaries  of  Soil  Conservation 
Service's  (SCS)  Major  Land  Resource 
Regions  (MLRR's).  Bids  accepted, 
generally,  will  be  based  on  a  ratio  of 
acres  of  hydric  cropland  soils  in  a 
particular  pool  area  compared  to  the 
acres  of  hydric  cropland  soils  in  the 
nation.  If  bids  are  not  accepted  which 
equal  the  total  allocated  acreage  within 
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a  pool  area,  ASCS  may,  at  ASCS’s 
discretion,  redistribute  any  remaining 
acreage  in  such  pool  to  other  pools. 
Section  1237  prohibits  acquiring  WRP 
easements  for  land  that  contains  timber 
stands  established  under  the  CRP. 

With  respect  to  owner  eligibility, 
section  1237E  of  the  1985  Act  provides 
that  no  WRP  easement  shall  be  created 
on  land  that  has  changed  ownership  in 
the  preceding  12  months  unless:  (1)  The 
new  ownership  was  acquired  by  will  or 
succession  as  a  result  of  the  death  of  the 
previous  owner,  or,  (2)  the  Secretary 
determines  that  the  land  was  acquired 
under  circumstances  that  give  adequate 
assurances  that  such  land  was  not 
acquired  for  the  purpose  of  placing  it  in 
the  WRP. 

Section  1237A  provides  that  the 
easements  purchased  under  the  WRP 
shall  be  in  a  recordable  form  and  shall 
be  for  30  years,  permanent,  or  the 
maximum  duration  allowed  under 
applicable  State  laws.  Section  1237C(c) 
provides  that  in  determining  the 
acceptability  of  offers,  consideration 
may  be  given  to  the  extent  to  which  the 
purposes  of  the  program  can  be 
accomplished  on  the  land,  the 
productivity  of  the  land  and  the  on-farm 
and  off-farm  environmental  threats  if 
the  land  is  used  for  the  production  of 
agricultural  commodities.  In  addition, 
section  1237C(d)  provides  that  to  the 
extent  practicable,  taking  into 
consideration  costs  and  future 
agricultural  and  food  needs,  the 
Secretary  shall  give  priority  to  obtaining 
permanent  easements  before  shorter 
term  easements  and,  in  consultation 
with  the  Secretary  of  the  Interior,  shall 
place  priority  on  acquiring  easements 
based  on  the  value  of  the  easement  for 
protecting  and  enhancing  habitat  for 
migratory  birds  and  other  wildlife.  In 
order  to  accomplish  this  goal,  S  703.12 
provides  that  permanent  easements  will 
be  preferred  whenever  possible.  The 
final  rule  at  i  703.10  provides  that  the 
duration  of  the  easement  is  one  of  the 
factors  which  will  be  evaluated  in  rating 
bids  to  be  accepted  into  the  program. 
ASCS’s  intention  is  that  a  bid  whidi 
offers  less  than  a  permanent  easement 
shall  be  substantially  lower  in  priority 
than  a  bid  offering  a  permanent 
easement.  For  fiscal  year  1992  and 
subsequent  enrollment  periods, 
requiremmits  regarding  the  duration  of 
WRP  easements  shall  be  as  announced 
by  ASCS. 

A  formula  will  be  used  to  determine  a 
ranking  for  bid  acceptance  when  an 
excess  of  eligible  bids  are  received 
during  any  given  signup  period.  ASCS's 
intention  in  ranking  the  bids  is  to  enroll 
the  wetlands  that  provide  the  greatest 


environmental  benefits  for  the 
government  money  expended  on 
restoration  and  easement  purchase. 
Initially,  the  prioritization  formula  will 
emphasize  factors  that  ensure  the 
effectiveness  of  the  restored  wetland 
when  compared  to  a  site’s  particular 
wetland  functions  and  values.  The 
weight  of  particular  factors  may  change 
if  credible  new  information  is  developed 
that  characterizes  the  environmental 
benefits  of  wetlands  by  their  specific 
functions  and  values. 

Further,  if  it  is  determined  that  special 
circumstances  exist  which  increase  the 
value  of  the  area  to  be  accepted  and  the 
wetland  to  be  restored,  the  SCS  State 
Conservationist,  upon  the 
recommendations  of  the  Fish  and 
Wildlife  Service  (FWS)  and  the  local 
SCS  office,  may  request  acceptance  of 
no  more  than  five  percent  of  the  total 
acreage  enrolled  in  the  State  during 
each  signup  period  irrespective  of  the 
ranking.  Each  request  for  such 
acceptance  will  be  considered  on  a 
case-by-case  basis  taking  into 
consideration  the  information  submitted 
by  SCS  for  each  such  request 

Successful  permanent  easement 
bidders  have  an  option  of  either 
receiving  lump-sum  payments  or  equal 
annual  payments  over  10  years.  For  bid 
evaluation  purposes,  the  net  present 
value  of  a  lump-sum  bid  will  be 
calculated  to  equitably  compare  the  two 
options  to  ensure  that  the  maximum 
environmental  benefit  per  taxpayer 
dollars  expended  is  obtained. 

’The  final  regulations  implement  the 
owner  and  land  eligibility  provisions  in 
S  §  703.6-703.9.  In  order  to  assure 
maximum  benefits  fixim  the  expenditure 
of  WRP  funds,  the  regulations  set  out 
crop-history  requirements  and  other 
provisions  whi^  include  limiting  the 
eligibility  of  “adjacent  lands”  to  buffer 
areas  that  in  each  case  may  neither,  for 
the  particular  easement,  average  more 
than  100  feet  wide  nor  be  more  than 
twice  the  area  of  the  restored  wetland. 
Landowners  will  be  allowed  to  transfer 
eligible  land  from  the  CRP  to  WRP 
during  the  first  2  WRP  sign-up  periods 
established  in  their  county  without 
having  to  refund  CRP  payments  or 
having  to  accept  a  reduction  of  their 
WRP  payment.  'Transferring  eligible 
land  from  CRP  to  WRP  after  the  first  2 
WRP  signup  periods  will  result  in  a 
reduction  in  any  WRP  amount  due  equal 
to  any  CRP  payments  received  after  the 
second  available  WRP  signup  period. 

Specifications  are  also  set  out  in  the 
final  regulation  for  the  wetland 
functional  values  which  may  be 
considered  relevant  by  ASCS  in 
determining  whether  particular  parcels 
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should  be  accepted  for  enrollment  in  the 
program.  Sections  703.10-703.11,  provide 
for  a  bid  system  to  be  used  to  determine 
enrollment  and  those  sections  provide 
for  the  use  of  priorities  in  assessing  bids, 
as  is  provided  in  the  statute.  Section 
703.12  provides  specifically  that,  to  the 
extent  practicable,  all  easements  shall 
be  permanent  easements  unless  it  is 
determined  by  ASCS  upon  evaluation  of 
offers  that  accepting  an  offer  for  a 
shorter  period,  which  still  meets  the 
minimum  length  requirements  of  the 
1985  Act,  is  necessary  for 
accomplishment  of  the  national  program 
goals  in  individual  cases. 

With  respect  to  fiscal  yeai'  1992  only, 
WRP  shall  be  available  to  producers 
only  in  the  following  states:  California, 
Iowa,  Louisiana.  Minnesota,  Mississippi, 
Missouri,  New  York,  North  Carolina, 
and  Wisconsin.  ’These  states  have  been 
determined  to  be  those  which  will 
provide  the  eligible  acres  necessary  to 
enroll  approximately  50,000  acres  and 
allow  an  evaluation  of  WRP 
implementation  procedures. 

Producer  Requirements 

Section  1237A  of  the  1985  Act 
provides  that  an  owner  of  land  placed  in 
the  program  must  (1)  Grant  an  easement 
on  the  land;  (2)  implement  a  Wetlands 
Reserve  Plan  of  Operation  (WRPO);  (3) 
provide  for  the  creation  and  recordation 
of  a  deed  restriction  covering  the 
easement  area;  and  (4)  ensure  consent 
to  the  easement  from  persons  holding  a 
security  interest  in  the  property. 

The  1985  Act  requires,  in  addition, 
that  the  easement  permit  (1)  Repairs, 
improvements,  and  inspection  on  such 
lands  that  are  necessary  to  maintain 
existing  public  drainage  systems  and;  (2) 
landowners  to  control  public  access  on 
the  easement  area  while  identifying 
access  routes  to  be  used  for  weUand 
restoration  activities,  management  and 
monitoring.  Section  1237A  requires  that 
the  easement  (1)  Prohibit  the  alteration 
of  wildlife  habitat  and  other  natural 
features  of  the  land  unless  specifically 
permitted  by  the  WRPO;  (2)  prohibit 
spraying  with  chemicals  ot  mowing  of 
the  land  except  as  permitted  by  the 
WRPO  to  comply  with  Federal  or  State 
noxious  weed  laws  or  Federal  or  State 
emergency  pest  treatment  programs.  The 
1985  Act  provides  further  that  the 
Secretary  may  impose  other  conditions 
as  needed  and  authorizes  the  Secretary 
to  permit  compatible  uses  of  the 
property  which  cue  deemed  consistent 
with  the  primary  purposes  of  the 
easement.  Section  1237B  requires, 
generally,  that  participants  must  comply 
with  ail  program  requirements  cmd 
specifies  that  as  a  condition  for 
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participation,  the  participant  must  agree 
to  the  permanent  retirement  of  any 
existing  cropland  base  and  allotment 
history  for  such  land  under  production 
adjustment  programs  administered  by 
the  Secretary. 

Section  1237A  provides  thdt  in  the 
case  of  any  violation  of  the  terms  and 
conditions  of  the  easement  or  related 
agreement,  the  easement  shall  remain  in 
force  and  the  owner  may  be  required  to 
refund  all  or  part  of  any  payment  made 
for  such  easement,  together  with 
interest.  With  respect  to  WRPO’s, 
section  1237A  provides  that  such 
WRPO's  will  be  developed  and  agreed 
to  at  the  local  level  by  representatives  of 
the  SCS  and  the  FWS,  United  States 
Department  of  Interior,  in  conjunction 
with  the  landowner.  However,  if 
agreement  between  SCS  and  FWS 
cannot  be  reached  at  the  local  level,  the 
WRPO  shall  be  developed  by  the  State 
Conservationist  in  consultation  with 
FWS. 

Sections  703.12  and  703.15  set  out  the 
obligations  of  WRP  participants.  These 
provisions  require  participants  to 
control  noxious  weeds  or  pests  to  the 
extent  specified  in  the  WRPO  taking 
into  consideration  the  needs  of  wildlife 
and  water  quality.  Each  participant  will 
be  required,  prior  to  submitting  a  bid  for 
participation  in  the  program,  to  have  an 
approved  WRPO  which  would  set  out 
the  manner  in  which  the  land  would  be 
restored  to  a  wetland  status  and  other 
measures  which  would  be  required  for 
the  property  including  adjacent  areas. 

Under  §  703.12  participants  are 
required  to  be  responsible  for  the  long¬ 
term  management  of  the  easement  in 
accordance  with  the  terms  of  the 
easement  and  related  agreements 
including  the  WRPO.  However, 
participants  will  continue  to  have  the 
option,  at  their  sole  discretion,  to  enter 
into  an  agreement  with  a  Federal,  State, 
or  private  conservation  entity  to  secure 
management  assistance  or  other 
commitment  t>f  action  from  such  entities 
that  the  landowner  determines  to  be  in 
their  interest.  Arranging  for  a 
conservation  entity  to  b^ecome  the 
owner  of  record  of  the  land,  including 
the  management  responsibilities 
associated  with  the  easement  area,  is 
one  potential  option  available  to  the 
present  owner  as  a  means  of 
transferring  long-term  management 
responsibility. 

Action  703.15  sets  out  provisions 
which  authorize  ASCS  to  permit  certain 
uses  to  be  considered  compatible  uses 
of  the  property  in  appropriate  cases. 
Those  uses  can  include  fee  hunting  and 
fishing,  and,  in  addition,  timber 
production  under  an  approved 
management  and  harvesting  plan. 


Compatible  uses  may  also  include 
haying  or  grazing  if  allowed  by  the 
WRPO  in  a  manner  consistent  with  the 
easement.  Provisions  for  remedies  for 
ASCS  in  the  event  of  a  program  or 
easement  violation  are  set  out  in 
§  703.19  of  the  final  regulations. 

Payments 

WRP  payments  are  subject  to  advance 
appropriations.  ASCS  may  make 
easement  payments,  cost-share 
payments  and  reimbursement  for  fair 
and  reasonable  legal  costs  associated  in 
acquiring  an  easement.  With  respect  to 
easement  payments,  aection  1237A  of 
the  1985  Act  provides  that  the  easement 
payment  may  not  exceed  the  amount 
which  is  equal  to  the  difference  between 
the  fair  market  value  of  the  land  less  the 
fair  market  value  of  the  land 
encumbered  by  the  easement. 

Easements  will  be  accepted  based  on 
the  market  value  of  the  agricultural  land. 
A  formula  to  determine  the  value  of  the 
land  will  be  used  based  on  the  average 
market  value  of  agricultural  land  in  a 
county  adjusted  fon  (1)  Soil 
productivity,  (2)  landowner  cost  of 
wetland  restoration;  (3)  long  term 
easement  area  operation;  maintenance, 
and  replacement  costs;  (4)  long  term 
costs  of  providing  for  an  easement 
access  route;  and  (5)  any  other  factors 
authorized  by  ASCS.  This  section 
provides  further  that  the  payments  may 
be  made  on  an  annual  basis,  in  equal  or 
unequal  amounts,  for  a  period  which 
may  not  be  less  than  5  years  or  more 
than  20  years.  This  section  also 
provides;  (1)  In  the  case  of  permanent 
easements,  a  lump-sum  payment  may  be 
made;  and  (2)  that  the  total  amount  of 
easement  payments  made  to  a  person 
for  any  year  under  the  WRP  may  not 
exceed  $50,000,  except  that  such 
limitation  will  not  apply  with  respect  to 
payments  for  permanent  easements. 
With  respect  to  cost-share  payments, 
section  1237C  of  the  1985  Act  provides 
that,  for  non-permanent  easements,  the 
Secretary  shall  authorize  cost-shares 
equal  to  not  less  than  50  percent  nor 
more  than  75  percent  of  the  cost  of 
carrying  out  the  establishment  of 
restoration  measures  and  practices  and 
the  protection  of  the  wetland  functions 
and  values,  as  set  forth  in  the  WRPO,  to 
the  extent  that  the  Secretary  determines 
that  cost-sharing  ij  appropriate  and  in 
the  public  interest.  At  8  703.13  the  final 
rule  provides  that  cost  sharing  for 
easements  which  are  less  than 
permanent  may  receive  cost  shares  at  a 
rate  as  low  as  50  percent  while 
easements  which  are  permanent  may 
receive  cost  shares  at  a  rate  which  is  no 
less  than  75  percent  of  eligible  costs.  It 
is  ASCS’s  intention  to  use  a  50  percent 


cost  share  rate  on  less  than  permanent 
easements  and  a  75  percent  rate  on 
permanent  easements. 

Unlike  CRP  participants.  WRP 
participants  are  not  subject  to  the 
wetland  conservation  and  highly 
erodible  conservation  provisions  of  Title 
XII  of  the  1985  Act  under  which 
participants  may  lose  eligibility  for 
certain  USDA  beneHts  as  the  result  of 
prohibited  activities  related  to  wetlands 
and  highly  erodible  lands.  Section  1237D 
of  the  1985  Act  provides  that  WRP 
payments  are  not  subject  to  a  budget 
sequester  order  issued  under  section  252 
of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985. 

Provisions  for  payments  are  made  in 
8  703.13.  Those  provisions  specifically 
authorize  withholding  a  portion  of  the 
easement  payments  otherwise  due 
pending  installation  of  the  practices 
agreed  to  in  the  WRPO.  In  addition,  the 
final  rule  provides  that  cost-share 
payments  may  be  made  under  the  WRP 
for  the  establishment  or  installation  of 
the  eligible  restoration  practices  or 
reestablishment  or  reinstallation  if 
failure  is  due  to  an  unforeseen  natural 
disaster  or  similar  act.  With  respect  to 
the  limitation  on  payments  for  non- 
permanent  easements,  8  703.14  provides 
that  payment  limitation  determinations 
will  be  made  in  accordance  with  7  CFR 
part  1497  (including  8  1497.109(a)]  which 
provides  ^at  payments  will  be 
attributed  to  each  member  of  an  entity. 

Miscellaneous  Provisions 

The  Hnal  regulation  contains  other 
miscellaneous  provisions  to  implement 
the  program  provided  for  in  the  1985 
Act.  These  provisions  cover,  among 
other  matters,  assignments  of  payments, 
the  transfer  of  the  enrolled  property,  and 
the  enrollment  limitations  of  25  percent 
of  the  county  cropland.  In  the  case  of  a 
land  transfer,  the  easement  will  “run 
with  the  land;*’  therefore,  all  parties 
having  or  acquiring  an  interest  of  any 
kind  in  the  property  are  subject  to  the 
easement.  Section  703.4  of  the  Hnal  rule 
provides  for  the  acceptance  of  long  term 
easement  offers  in  coimties  where 
cropland  enrollment  into  ECARP 
already  exceeds  25  percent  of  the 
coimty's  cropland. 

Discussion  of  Comments 

ASCS  received  sixty-nine  letters 
containing  274  comments  concerning  the 
proposed  rule  published  February  5, 
1992.  Entities  responding  included 
individuals,  State  governments,  local 
governments,  State  wildlife  and 
conservation  organizations,  national 
wildlife  and  conservation  organizations, 
national  farm  and  commodity  ■ 
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organizations,  and  Members  of 
Congress.  Comments  came  firom  twenty- 
eight  states  and  that  District  of 
Columbia. 

Changes  in  this  final  rule  from  the 
proposed  rule  of  February  5. 1992,  are 
based  upon  public  comments  to  the 
proposed  rule.  A  few  minor  editorial  and 
other  changes  have  also  been  made  in 
the  text  for  clarity  and  to  facilitate  the 
application  of  the  regulations.  The 
discussion  of  comments  that  follows  is 
organized  by  section  in  the  same 
sequence  as  the  final  rule. 

Section  703.1  Applicability 

Twenty-eight  comments  were 
received  regarding  the  proposal  to  limit 
the  implementation  of  WRP  in  the  Hscal 
year  1992  to  8  states.  The  respondents 
indicated  that  other  States  and  types  of 
restored  wetlands  are  desirable  to  be 
included  as  pilot  States.  Although  an 
argument  can  reasonably  be  made  for 
the  inclusion  of  any  speciHc  State  based 
on  local  conditions,  only  one  State, 
Wisconsin,  was  added.  Implementation 
of  the  CRP  in  Wisconsin  provides  a 
unique  opportimity  to  study  the  effects 
that  an  existing  State  restoration 
program,  that  in  over  20  years  has 
established  over  1,500  wetlands  in  the 
State,  may  have  on  participation  in  the 
new  WRP.  Wisconsin  also  ranks  high  in 
potential  hydric  soils  suitable  for 
restoration  to  better  ensure  sufficient 
bids  are  submitted  in  order  to  reach  the 
50,000  acre  goal  during  the  pilot 
program. 

Section  703.2  Administration 

Nineteen  comments  suggested 
changes  in  the  proposed  administration 
of  the  WRP.  These  comments  addressed 
the  issues  of  the  roles  and 
responsibilities  of  environmental  and 
conservation  groups  in  implementing  the 
WRP.  Several  minor  editorial  and  other 
changes  have  been  adopted. 

Accordingly,  the  provisions  of  §  703.2(f)2 
have  been  expanded  to  include 
consultation  with  State  and  non¬ 
governmental  organizations  at  the  State 
and  local  level;  the  provisions  of 
§  703.12(a)15  have  been  claribed  to 
include  private  organizations;  and 
§  703.15(d]  to  include  conservation 
districts  as  approving  officials  on  the 
WRPO.  Designating  a  di^erent  lead 
agency  or  requiring  the  local  drainage 
district  as  an  approving  official  are  not 
viable  alternatives  and  were  not 
adopted.  Although  ASCS  is  the 
administering  agency,  the  success  of  this 
program  lies  with  the  technical  agencies, 
namely  SCS  and  FWS,  that  will  make 
the  technical  decisions  regarding  land 
eligibility  and  development  of  the 
WRPO  with  the  landowner,  and  FS 


where  tree  planting  for  timber 
production  is  approved. 

Section  703.3  Definitions 

One  comment  stiggested  that  the  term 
“non-permanent  easements’*  include  10- 
year  agreements.  The  1985  Act 
provisions  specifically  state  the  types  of 
easements  which  may  be  accepted  and 
the  length  of  the  easements.  There  is  no 
statutory  basis  to  adopt  this  suggestion. 

One  comment  recommended 
expanding  program  provisions  to  specify 
the  role  and  function  of  environmental 
and  conservation  organizations  at  the 
local  level.  These  organizations  are 
important  and  expected  to  play  a  major 
role  in  the  effective  implementation  of 
the  WRP.  Section  703.3  has  been 
amended  to  specify  that  ASCS  will 
consult  with  non-govemmental  agencies 
regarding  issues  when  necessary  and 
appropriate. 

Another  comment  requested  that  trees 
and  vine  crops  be  included  in  the 
defmition  of  an  agricultural  commodity. 
Generally,  for  the  purposes  of  this 
program,  an  “agricultural  commodity”  is 
defined  to  be  an  annually  tilled  crop  or 
sugarcane.  Adding  trees  or  vine  crops 
would  go  beyond  that  criteria  and  would 
not  generally  produce  the  same  public 
beneht  as  the  enrollment  of  other  lands 
into  the  program.  Accordingly,  no 
change  has  been  made  by  the  final  rule. 

One  comment  offered  another 
definition  for  “riparian  areas.”  In 
response  to  this  comment  an  addition  to 
the  proposed  definition  has  been 
included  in  §  703.3  to  expand  the 
definition  of  a  “riparian  area”  to  provide 
that  areas  along  “channels”  shall  also 
be  included. 

Finally,  one  comment  pointed  out  the 
proposed  definition  of  an  “easement 
area”  included  only  the  land  being 
restored  and  not  necessarily  the 
adjacent  lands.  The  definition  of 
“easement  area"  has  not  been  revised, 
since  the  term  is  used  to  delineate  that 
portion  of  the  farm  on  which  the 
restored  wetland  is  located,  or  which  is 
described  on  the  easement  document  as 
being  the  location  of  the  required 
practices  necessary  to  restore  the 
hydrology  and  protection  to  the  restored 
area.  However,  the  easement  document 
will  specify  that  no  action  may  be 
undertaken  anywhere  on  the  easement 
farm  which  affects  the  restored  wetland 
or  other  area  designated  as  the 
easement  area. 

Section  703.4  Maximum  County 
Acreage 

Three  comments  were  received 
favoring  a  waiver  of  the  25  percent 
maximum  cropland  permitted  to  enter 
into  the  Environmental  Conservation 


Acreage  Reserve  Program  (ECARP)  and 
one  comment  was  received  opposing 
any  waivers.  Since  long-term  easements 
are  preferred  over  shorter-term 
easements  and  CRP  contracts  will  begin 
expiring  in  1996,  it  has  been  determined 
ASCS  may  accept  and  approve  offers  in 
counties  in  excess  of  the  25  percent 
cropland  rule  when  such  acceptance  is 
deemed  not  to  have  an  adverse  effect  on 
the  local  economy.  The  final  rule  has 
been  modified  to  reflect  that  ASCS  will 
accept  WRP  intentions  and  a  waiver  be 
granted  in  order  to  accept  acreage  into 
the  WRP  in  an  amount  which  is  in 
excess  of  25  percent  of  the  county’s 
cropland. 

Section  703.6  Eligible  Person 

Six  comments  recommended  waiving 
or  eliminating  any  ownership 
requirement.  One  comment  opposed 
allowing  a  person  to  purchase  farmland 
solely  for  the  intent  of  enrolling  such 
land  into  the  WRP.  The  proposed  rule 
has  been  adopted  without  change  since 
experience  with  the  CRP  has  shown  that 
program  abuse  is  likely  to  occur  if  there 
is  no  prior  ownership  requirement. 

Section  703.7  Eligible  Land 

Twenty-eight  comments  were' 
submitted  for  review  and  consideration. 
Four  of  these  were  from  California, 
recommending  the  cropping  history 
requirement  be  modified  or  eliminated 
so  as  to  permit  the  eligibility  of  pasture 
land  for  inclusion  into  the  WRP.  Since 
only  slight  to  moderate  enhancement  of 
wetland  functions  and  values  would  be 
achieved,  this  provision  was  not 
amended  regarding  cropping  history. 

Other  comments  recommended 
expanding  the  “adjacent  area”  which 
may  be  included  in  an  easement  from 
the  average  of  100  feet  set  forth  in  the 
proposed  rule  to  300  feet  or  to  cover  an 
entire  watershed.  Based  on  the  advice 
provided  by  representatives  of  the 
technical  agencies,  the  proposed  100  feet 
provision  provides  the  nesting  habitat 
and  the  restored  area  will  be  adequately 
protected  from  siltation  or  other  water 
quality  contaminants  without  defeating 
the  intent  of  the  program  which  is  to 
restore  wetland  hydrology.  ASCS  does 
not  believe  that  the  additional  acreage 
is  necessary  to  achieve  WRP  goals. 
Therefore,  no  change  was  made  in  this 
regard. 

Three  comments  suggested  placing  a 
higher  priority  for  acceptance  on  eligible 
riparian  areas.  Five  comments  were 
supportive  of  the  riparian  area  criteria, 
buffer  area  inclusion,  or  supported  the 
eligibility  criteria  “as  is.”  Other 
comments  suggested  including  as 
eligible  areas,  areas  with:  trees; 
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bottomland  hardwoods;  or  habitats  for 
threatened  or  endangered  species.  These 
comments  generally  went  l^yond  the 
scope  of  the  WRP  by  including  sizable 
increases  in  non-hydric  cropland  areas. 
Therefore,  except  as  noted  in  the 
discussion  on  changes  to  fi  703.8,  none 
of  these  suggested  Ganges  were 
adopted. 

Section  703.8  Additional  Land 
Eligibility  Provisions 

One  comment  recommended  inserting 
for  inclusion  "land  including  pasture 
lands  or  adjacent  lands  that  have  been 
identified  as  being  habitat  of  an 
endangered  or  threatened  species."  The 
suggestion  was  not  adopted;  however, 

S  703.10(d)  is  being  modified  to  allow  for 
additional  consideration  under 
easement  priority  for  wetlands  which 
may  aid  in  the  protection  of  threatened 
or  endangered  species. 

Section  703.9  Transfer  of  Lands  From 
theCRPtothe  WRP 

Thirteen  comments  were  received 
with  respect  to  the  issue  of  allowing 
current  CRP  contract  holders  to  enroll 
eligible  land  in  the  WRP  prior  to  the 
maturity  of  the  CRP  contract.  Generally, 
these  comments  opposed  the  proposal 
requiring  CRP  participants  to  bid  in  the 
first  available  WRP  signup  period;  those 
CRP  participants  who  did  not  bid  at  that 
time  would  have  to  wait  until  their  CRP 
contract  terminated  before  a  WRP  bid 
could  be  submitted.  These  comments 
also  opposed  the  manner  in  which  ASCS 
proposed  to  take  into  account  previously 
paid  CRP  payments  when  making  the 
WPP  payments  with  respect  to  land 
subject  to  both  contracts,  in  response  to 
these  comments,  ASCS  will  allow  CRP 
participants  the  opportunity  to  submit  a 
WRP  bid  during  all  WRP  signups; 
however,  any  CRP  payment  which  is 
made  after  the  second  WRP  signup 
period  available  to  the  CRP  participant 
will  be  deducted  from  the  WRP  payment 
made  to  such  person.  This  will  allow  for 
greater  WRP  participation  without 
defeating  the  purposes  of  either  program 
while  ensuring  that  limited  funding  is 
used  to  the  maximum  possible  extent. 

Section  703.10  Easement  Priority 

Seventeen  comments  were  received. 
Three  comments  support  the  use  of  a 
formula  for  selection  purposes.  One 
comment  stated  the  formula  was  too 
complex.  One  comment  recommended 
deleting  the  formula.  Two  other 
comments  recommended  either 
including  the  formula  in  the  rule  or 
providing  copies  of  the  formula  to 
eligible  landowners.  One  comment  felt  it 
was  unfair  to  stress  permanent 
easements.  Two  comments 


recommended  that  ASCS  provide 
appraisals  for  review  while  one 
commenter  was  concerned  how  land 
values  will  be  established.  Another 
comment  suggested  expanding  criteria 
to  include  North  American  Waterfowl 
Management  Plans.  One  comment 
belie>^  the  prioritization  should  be  the 
function  of  the  technical  agencies  and 
not  ASCS.  In  order  to  ensure  that  proper 
weight  is  given  to  all  bids  and  to  ensure 
that  all  factors  involving  the  offered 
area  are  given  sufficient  consideration,  a 
formula  or  other  internal  guidance  is 
needed  for  use  by  ASCS  personnel. 
Experience  with  prior  ASCS 
administered  programs  has  shown  that 
disclosure  of  all  criteria  used  in  the  bid 
evaluation  process  is  not  feasible  and 
also  defeats  the  whole  concept  of  a  bid 
program.  Accordingly,  these  suggestions 
were  not  adopted  except  that  the  factor 
for  “wetlands  location  significance”  was 
clarified  to  include  the  contribution  that 
restoration  of  the  wetland  may  make 
toward  the  recovery  of  threatened  or 
endangered  species. 

Section  703. 1 1  Statement  of  Intention- 
Submission  of  Bids 

Seven  comments  were  received  with 
six  ex;ves8ing  concern  over  the  most 
beneficial  use  of  technical  agency  time 
in  working  with  potential  WRP 
participants.  Eac^  of  the  six  comments 
recommended  using  "draft”  Wetland 
Reserve  Plans  of  Operation  (WRPO)  or 
not  requiring  any  actual  planning  until 
after  a  producer  had  enrolled  into  the 
WRP.  SCS  has  agreed  to  furnish  a 
comprehensive  plan  to  the  landowner 
for  assistance  in  formulating  a 
competitive  bid  based  on  out-of-pocket 
costs  to  be  incurred  and  any  rights 
afforded  under  the  easement  such  as 
haying,  grazing,  fee  hunting,  or  planned 
timber  harvest.  The  WRPO  is  a  tool  to 
bid  competitively  for  acceptance  into 
the  program.  However,  detail  design 
plans  may  not  be  completed  by  the 
technical  agency  until  the  bid  is 
accepted.  ASCS  and  SCS  believe 
anything  less  than  full  disclosure  as  to 
requirements,  costs,  and  ri^ts  retained 
would  be  unfair  to  a  landowner  and 
could  cause  increased  program  costs  if 
any  uncertainty  existed.  In  addition,  in 
order  to  properiy  prepare  the  easement 
document,  the  pix^ucer  and  ASCS  must 
have  a  firm  agreement  as  to  the  action 
to  be  undertaken  or  prohibited  on  the 
easement  area  and  easement  farm.  For 
these  reasons,  this  suggestion  has  not 
been  adopted. 

The  seventh  comment  recommended 
providing  copies  of  easement  forms  and 
other  relevant  forms  to  producers  at  die 
time  of  submission  of  an  intention  to 
participate.  Any  person  may  request  and 


receive  a  copy  of  the  WRP  forms  at  any 
time.  Each  landowner  signing  an 
intention  to  participate  be  given  a 
packet  of  information  including  a  basic 
easement  document  at  that  time  to 
ensure  a  thorou^  understanding  of  the 
WRP  and  to  assist  in  the  formulation  of 
a  bid  after  the  WRPO  is  completed. 

Section  703.12  Obligations  of  the 
Landowner 

Fifty-three  comments  were  submitted 
for  reWew  and  consideration  on  this 
section.  Fourteen  of  these  were 
regarding  the  length  of  easement.  Most 
were  strongly  supportive  toward 
permanent  easements  and  did  not 
support  the  use  of  short-term  easements. 
Due  to  the  limited  funding  available  and 
due  to  the  highest  returns  to  be  gained 
fixim  these  funds,  it  has  been  determined 
that  ASCS  will  only  accept  permanent 
easements  unless  otherwise  aimounced 
by  the  Deputy  Administrator,  State  and 
County  Operations,  ASCS. 

Eleven  comments  recommended 
changes  for  clarity  with  respect  to 
permissive  and  restrictive  uses  in  the 
adjacent  areas  of  a  participant’s  farm 
not  included  in  the  easement  area.  This 
suggestion  is  adopted  in  the  final  rule; 

§  703.12  is  revised  to  provide  that  the 
WRPO  will  specify  the  prohibition  of 
any  activity  that  will  cause  excessive 
sedimentation  or  contaminants  to  enter 
the  easement  area  or  that  may  alter  the 
flow  of  surface  or  subsurface  water. 

Five  comments  recommended  deleting 
the  requirement  to  control  pests  and 
weeds  on  the  easement  area.  TWo 
comments  were  concerned  on  the  use  of 
pesticides  in  weed  or  insect  cmitroL  One 
comment  suggested  that  the  WRP 
regulations  should  ttike  into  account  that 
the  creation  of  wetlands  through 
restoration  may  create  nuisance 
problems  in  some  instances.  ASCS 
deemed  no  change  is  needed  since  State 
and  local  laws  are  applicable  to  the 
easement  area. 

Section  703.13  Payments  to 
Landowners  by  ASCS 

Thirteen  comments  were  received. 
Three  comments  recommended 
clarifying  the  provisions  of  the 
regulations  concerning  easement  cost 
and  filing  cost  responsibilities.  The  final 
rule  has  been  clarified  to  specify  that 
ASCS  will  reimburse  partidpants  for 
fair  and  reasonable  costs  concerning 
title  search  and  filing  costs. 

Five  comments  recommended  hi^g^er 
cost-share  rates.  One  comment 
suggested  induding  as  an  eligible  cost 
any  water  requirements  in  arid  areas. 
One  comment  recommended  lump-sum 
payments  be  ofiered  to  owners  ofiering 
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less  than  permanent  easements.  Another 
comment  disagreed  with  the  proposal  to 
refrain  from  making  total  payment  until 
completion  of  practices  necessary  for 
restoration.  These  comments  were  not 
adopted  since  the  1985  Act  specifically 
limits  lump-sum  payments  to  only  those 
landowners  granting  a  permanent 
easement  and  extending  the  benefits 
beyond  that  proposed  would  not  be 
maximizing  the  possible  program 
extents. 

Finally,  one  comment  recommended 
that  the  regulations  clearly  provide  that 
landowner's  be  made  aware  that  the 
WRP  was  funded  by'advance 
appropriations  for  the  total  value  of  the 
easement  prior  to  ASCS  accepting  any 
offers.  This  suggestion  was  not  adopted 
since  it  was  determined  that  the  issue  is 
not  one  properly  addressed  in  a 
regulation;  however,  participants  may 
be  fully  apprised  of  their  rights  with 
respect  to  receiving  payments  by 
contacting  their  county  ASCS  office. 

Section  703.15  Wetland  Plan  of 
Operations 

Thirty-two  comments  were  offered  for 
consideration  regarding  the  WRPO. 

Many  of  the  comments  recommended 
that  the  regulations  be  expanded  to 
clarify  those  actions  which  are  covered 
by  the  WRPO.  Other  comments  related 
to  the  proposed  provisions  regarding 
weed  control.  With  some  comments 
recommending  stricter  provisions 
concerning  the  landowner's 
responsibilities,  other  comments 
recommended  deleting  the  requirement 
of  weed  control  entirely. 

Many  of  the  comments  addressed  the 
appropriateness  of  including  grazing, 
haying,  and  mowing.  Several  comments 
recommended  that  the  WRPO  also  be 
signed  by  State  agencies  and  local 
drainage  districts.  There  was  also 
concern  that  the  WRPO  submitted  with 
the  bid  not  be  so  detailed  that  it  burdens 
the  landowner  or  the  agencies  preparing 
the  WRPO. 

The  regulations  have  been  expanded 
to  address  or  clarify  some  of  the  above 
concerns.  Specifically,  the  landowner 
will  be  assisted  by  the  SCS,  FWS,  and 
other  appropriate  agencies  in  the 
preparation  of  the  WRPO,  therefore,  the 
development  of  the  WRPO  will  not 
demand  a  great  deal  of  the  landowner's 
resources.  Although  the  WRPO  is  a 
comprehensive  document,  details 
regarding  restoration  designs  and 
subsequent  operation  and  maintenance 
will  be  developed  following  bid 
acceptance.  In  addition,  the  WRPO 
development  allows  for  State  agencies 
and  drainage  districts  to  be  consulted  by 
SCS  while  developing  the  WRPO. 


The  WRP  allows  for  haying,  grazing, 
timber  harvesting,  and  hunting  and 
fishing,  if  determined  by  SCS  and  FWS 
that  such  use  is  compatible  with  the 
goals  and  objectives  of  the  program. 
SpeciHc  guidelines  concerning 
compatible  uses  will  be  site  specific  and 
agreed  to  by  the  landowner,  SCS,  FWS, 
and  ASCS  before  bid  acceptance. 

Section  703.16  Easement  Modifications 

Four  comments  were  received.  Two 
comments  recommended  prohibiting  any 
blanket  waivers  for  haying  or  grazing  of 
the  easement  area  during  an  emergency. 
Because  the  WRP  easements  may  be 
perpetual  in  nature  and  due  to  the  fact 
that  it  is  not  possible  to  foresee  the 
possible  feed  needs  of  landowners  in  an 
emergency  situation,  the  regulations  do 
not  prohibit  such  action.  However,  any 
such  approval  would  be  made  only  in 
those  instances  in  which  ASCS  has 
determined  that  adverse  affects  to  the 
easement  area  would  not  occur.  One 
comment  recommended  concurrence  by 
FWS  and  SCS  and  plan  modifications. 
SCS  and  FWS  will  concur  on  plan 
modifications  because  it  has  been 
determined  that  all  modifications  will  be 
approved  in  the  same  manner  as  initial 
plan  development.  The  fourth  comment 
believes  that  ASCS  has  the  authority  to 
arbitrarily  lessen  or  weaken  program 
participation.  The  Hnal  rule  has  been 
clarified  to  eliminate  this  concern. 

Section  703. 1 7  Transfer  of  Land 

Four  comments  were  submitted 
recommending  several  changes  for 
clarity.  This  section  has  been 
reorganized  to  clarify  the  manner  in 
which  the  owner  submitting  a  WRP 
contract  will  receive  payment  and  how 
a  new  owner  establishes  eligibility  for 
cost-share  payments  if  the  required 
practices  were  not  completed  by  the 
previous  owner. 

Section  703.18  Monitoring  and 
Enforcement  of  Easement  Terms  and 
Conditions 

Eight  comments  were  received.  Three 
comments  recommend  that  non¬ 
government  organizations  be  delegated 
this  responsibility.  One  comment 
volunteered  their  services  in  this 
endeavor.  One  comment  was  in 
opposition  to  any  delegation  of  the 
monitoring  or  enforcement  to  other 
Federal  or  State  agencies.  Another 
comment  believed  ASCS  should  obtain 
written  permission  from  the  landowner 
in  order  to  inspect  the  easement  area. 
One  comment  recommends  that 
management  agreements  may  be 
entered  into  by  the  landowner  and  a 
third  party  at  any  time.  Several 
comments  indicated  it  is  unreasonable 


to  expect  a  landowner  to  foresee  all 
future  management  capabilities  and 
needs  at  the  time  the  easement  is 
finalized.  Allowing  third  party 
agreements  at  any  time  will  increase  the 
effectiveness  of  WRP  by  combining  the 
efforts  of  Federal,  state  or  private 
organizations  having  expertise  for 
management  and  monitoring.  Two 
comments  stated  that  local  groups  may 
provide  the  most  cost  effective 
management  and  monitoring  for  this 
program.  In  many  cases  the  partnership 
may  be  essential  to  enable  landowner 
participation.  The  fmal  rule  has  been 
amended  to  allow  participants  to  enter 
into  third  party  agreements  for 
maintenance  with  private  conservation 
organizations  to  ensure  continued 
management  of  the  easement  area 
without  the  need  for  additional  public 
funding. 

Section  703.19  Violations 

Six  comments  were  received  with  a 
broad  range  of  positions.  One  comment 
supported  the  position  in  the  proposed 
rule.  One  comment  recommended  that 
graduated  penalties  be  applied  for 
program  violations.  One  comment  stated 
that  the  court  system  is  too  slow  to 
enforce  WRP  easements.  The  fourth 
comment  claimed  it  is  not  due  process  to 
require  a  refund  from  someone  not 
receiving  payment.  Another  comment 
stated  that  ASCS  should  not  reimburse 
legal  expenses.  Finally,  the  sixth 
comment  stated  that  the  proposed 
provision  was  arbitrary  and  punitive. 
Based  upon  these  comments,  the 
provisions  of  this  section  have  been 
amended  to  provide  that  any  refund  of 
WRP  payments  shall  be  made  only  by 
the  person  who  received  payment  from 
ASCS.  Since  this  program  is  designed  to 
provide  easements  for  the  benefits  of  the 
United  States,  ASCS  will  avail  itself  of 
any  and  all  remedies  which  it  has, 
including  the  right  to  seek  damages  or 
equitable  relief  ffom  Federal  courts. 
Accordingly,  no  change  in  the  provisions 
relating  to  use  of  the  court  system  is 
made.  There  is  no  statutory  basis  to 
establish  graduated  penalties. 
Accordingly  this  suggestion  has  not 
been  adopted. 

Other  Conunents 

Several  comments  suggested  that 
landowners  enrolling  into  the  WRP 
should  be  exempt  from  property  or  real 
estate  taxes  after  enrollment.  Since 
ASCS  is  purchasing  only  a  property 
right  and  is  not  obtaining  ownership  of 
the  property.  State  tax  liabilities  remain 
with  the  landowner.  Since  this  is  a  State 
law  issue.  ASCS  does  not  have  the 
authority  to  choose  the  manner  in  which 
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taxes  are  assessed  on  the  WRP 
easement  area.  Accordingly,  diese 
suggested  changes  are  not  adopted. 

Several  comments  also  stated  that 
ASCS  should  furnish  the  water 
necessary  to  ensure  continuance  of  the 
restored  wetland  areas  where  water  is 
currently  being  purchased  or  there  is  the 
potential  for  a  lack  of  water  to  ensure 
continuance  of  the  restored  wetland 
area.  This  suggestion  goes  beyond  the 
scope  of  the  authorizing  legislation. 
Accordingly,  no  change  has  been  made 
in  the  regulation  based  on  these 
comments. 

Two  comments  encouraged  the 
inclusion  of  a  provision  to  allow 
subsequent  cost-share  assistance  in  the 
event  of  a  natural  disaster  or  similar 
event  over  which  the  producer  had  no 
control.  The  final  rule  at  9  703.13(b)  has 
been  amended  to  authorize  ASCS  to 
provide  cost-share  assistance,  at  the 
discretion  of  ASCS.  for  the  replacement 
or  restoration  of  practices  destroyed  or 
lost  due  to  reasons  beyond  the  owner's 
control. 

list  of  Subjects  in  7  CFR  Part  703 

Administrative  practices  and 
'  procedures.  Compliance  procedures. 
Easements,  Natural  resources.  Technical 
assistance  and  Wetlands  Reserve  Plan 
of  Operations  (WRPO). 

Final  Rule 

Accordingly,  title  7  of  the  Code  of 
Federal  Regulations,  chapter  VII  is 
amended  by  adding  a  new  part  703  to 
subchapter  A  to  read  as  follows: 

PART  703— WETLANDS  RESERVE 
PROGRAM 

Sec. 

703.1  Applicability. 

703.2  Adininistratioa 

703.3  Dennitions. 

703.4  Maximum  county  acreage. 

703.5  Maximum  acreage  limitation. 

703.6  Eligible  person. 

703.7  Eligible  land. 

703.B  Additional  land  eligibility  provisions. 

703.9  Transfer  of  lands  from  the  CRP  to  the 
WRP. 

703.10  Easement  priority. 

703.11  Statement  of  intention  to  participate; 
submission  of  bids. 

703.12  Obligations  of  the  landowner. 

703.13  Payments  to  landowners  by  ASCS. 

703.14  Payment  limitation. 

703.15  Wetlands  Reserve  Plan  of 
Operations. 

703.16  Easment  modifications. 

703.17  Transfer  of  land. 

703.16  Monitoring  and  enforcement  of 
easement  terms  and  conditions. 

703.19  Violations. 

703.20  Performance  based  upon  advice  or 
action  of  the  Department 

703.21  Access  to  land  under  agreement 


Sec. 

703.22  Program  payments  and  provisions 
relating  to  tenants  and  sharecroppers. 

703.23  Payments  not  subject  to  claims. 

703.24  Assignments. 

703.25  Appeals. 

703.26  Scheme  and  device. 

703.27  Piling  of  false  claims. 

703.28  Miscellaneous. 

Authority:  16  U.S.C.  3801  et  seq. 

§703.1  Applicability. 

(a)  The  regulations  in  this  part  govern 
the  Wetlands  Reserve  Program  (WRP). 
With  respect  to  fiscal  year  1992  only, 
WRP  shall  be  available  to  producers 
only  in  the  following  States;  California, 
Iowa,  Louisiana,  Minnesota,  Mississippi, 
Missouri,  New  York,  North  Carolina, 
and  Wisconsin.  These  states  have  been 
determined  to  have  the  highest 
incidence  of: 

(1)  Significant  acreage  of  hydric 
cropland: 

(2)  Potential  capacity  of  restoration; 

(3)  Diversity  in  kinds  of  wetlands;  or 

(4)  Substantial  benefits  for  migratory 
bMs. 

(b)  Under  the  Wetlands  Reserve 
Program,  ASCS  will  accept  voluntary 
offers  for  the  purchase  of  easements 
fitim  eligible  persons  who  have  eligible 
land  with  respect  to  which  they  agree  to 
restore  and  protect  farmed  wetlands  or 
converted  wetlands  and  eligible 
adjacent  lands.  Such  voluntary 
easements  will  be  for  the  purpose  of 
restoring  the  hydrology  and  vegetation, 
and  protecting  the  functions  and  values 
of  wetlands  for  wildlife  habitat,  water 
quality  improvement,  flood  water 
retention,  ground  water  recharge,  open 
space,  aesthetic  values,  environmental 
education,  and  other  values  determined 
appropriate  by  ASCS. 

§  703.2  Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Administrator,  ASCS.  In  the  field,  the 
regulations  in  this  part  will  be 
administered  by  the  Agricultural 
Stabilization  and  Conservation  State 
and  county  committees  (“State 
committees”  and  “coun^  committees", 
respectively). 

(b)  State  executive  directors,  county 
executive  directors  and  State  and 
county  committees  do  not  have 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part 

(c)  The  State  committee  may  take  any 
action  authorized  or  required  by  this 
part  to  be  taken  by  the  county 
committee  which  has  not  been  taken  by 
such  county  committee.  The  State 
committee  may  also: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken 


by  sudi  county  committee  which  is  not 
in  accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part. 

(d)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Administrator  of  ASCS,  or  a  designee, 
from  determining  any  question  arising 
under  this  part  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  committee. 

(e)  Data  furnished  by  the  applicants 
will  be  used  to  determine  eligibility  for 
program  benefits.  Furnishing  the  data  is 
voluntary:  however,  without  it  program 
benefits  will  not  be  provided. 

(f) (1)  The  eligibility  of  the  land  for 
inclusion  in  the  WRP  will  be  based  on 
the  likelihood  of  successful  wetland 
restoration  and  the  merit  of  including 
the  land  in  the  program,  taking  into 
account  the  cost  of  the  restoration. 

(2)  The  development  of  the  WRPO  to 
achieve  the  desired  objectives  shall  be 
made  by  the  Soil  Conservation  Service 
(SCS)  in  agreement  with  the  Fish  and 
Wildlife  Service  (FWS),  except  that  no 
determination  by  the  SCS  and  the  FWS 
shall  compel  ASCS  to  execute  a  contract 
or  an  easement  which  ASCS  determines 
will  serve  the  purposes  of  the  program 
established  by  this  part. 

(3)  The  detailed  designs  to  implement 
the  practices  and  management  measures 
in  the  WRPO  shall  be  completed  by  the 
SCS,  except  that  the  Forest  Service  or 
State  agency  will  assist  with  tree 
planting  plans. 

(4)  ASCS  shall  consult  with  the  SCS 
and  FWS  for  such  other  technical 
assistance  in  the  implementation  of  the 
WRP  and  may  consult  with  State 
agencies  and  other  groups  and 
organizations  for  technical  assistance  in 
developing  and  implementing  the 
WRPO. 

(g)  ASCS  shall  consult  with  the  Forest 
Sendee  (FS)  or  the  State  Forestry 
Agency  for  such  assistance  as  is 
determined  by  SCS  to  be  necessary  for 
implementing  WRPO's  which  include 
tree  planting  practices. 

(h)  ASCS  may  consult  with  the 
Extension  Service  (ES)  to  coordinate  the 
related  information  and  education 
program  as  deemed  appropriate  to 
implement  the  WRP. 

§703.3  Definitions. 

^  (a)  The  terms  defined  in  part  719  of 

this  chapter  shall  be  applicable  to  this 
part  and  all  documents  issued  in 
accordance  with  this  part,  except  as 
otherwise  provided  in  this  section. 

(b)  The  following  definitions  shall  be 
applicable  to  this  part; 
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Agricultural  commodity  means  any 
crop  planted  and  product  by  annual 
tilling  of  the  soil  or  on  an  annual  basis 
by  one  trip  planters  or  sugarcane 
planted  or  produced  in  a  State  or  alfalfa 
and  other  multiyear  grasses  and  legumes 
in  rotation  as  approved  by  the 
Secreteuy.  For  purposes  of  determining 
crop  history,  as  relevant  to  eligibility  to 
enroll  land  in  the  program,  land  shall  be 
considered  planted  to  an  agricultural 
commodity  during  a  crop  year  it  as 
determined  by  ASCS,  an  action  of  the 
Secretary  prevented  land  from  being 
planted  to  the  commodity  during  the 
crop  year. 

Annual  payment  means,  unless  the 
context  indicates  otherwise,  the 
payment  specified  in  the  WRP 
agreement  which  is  made  annually  to  a 
participant  to  compensate  such 
participant  for  placing  eligible  land  in 
the  WRP. 

Applicant  means  a  person  who 
submits  to  ASCS  an  intention  to 
participate  in  a  WRP  easement 

ASCS  means  the  Agricultural 
Stabilization  and  Conservation  Service. 

Bid  means,  unless  the  context 
indicates  otherwise,  the  total  payment 
requested  by  the  owner  for  granting  an 
easement. 

Conservation  District  (CD)  means  a 
subdivision  of  a  State  organized 
pursuant  to  an  applicable  State 
Conservation  District  Law  or  in 
instances  where  a  conservation  district 
does  not  exist,  the  State  Conservationist 
of  the  Soil  Conservation  Service. 

Controct  means  the  document 
specifying  the  contracted  obligations 
and  rights  of  any  person  who  is 
participating  in  the  program. 

Cost-share  payment  means  the 
payment  made  by  ASCS  to  assist 
program  participants  in  establishing  the 
practices  required  in  a  WRPO. 

CRP  means  the  Conservation  Reserve 
Program  provided  for  in  7  CFR  parts  704 
and  1410. 

Deputy  Administrator  means  the 
ASCS  Deputy  Administrator  for  State 
and  County  Operations  (DASCO). 

Easement  means  the  real  property 
interest  acquired  by  ASCS  under  this 
part,  and  which  is  filed  with  the 
appropriate  local  or  State  government 
official. 

Easement  area  means  the  land  on 
which  the  approved  restoration 
practices  are  required. 

Easement  farm  means  the  area  of 
land,  including  the  easement  area  which 
has  been  conveyed  by  the  most  current 
deed  recorded  in  the  land  records  of  the 
county  where  the  easement  area  is 
locat^ 


FWS  means  the  Rsh  and  Wildlife 
Service  of  die  United  States  Depeirtment 
of  the  Interior. 

Local  ASCS  office  means  the  coimty 
office  of  the  Agricultural  Stabilization 
and  Conservation  Service  serving  the 
county  or  combination  of  counties  in  the 
area  in  which  the  lando%vner*s  farm  or 
ranch  is  administratively  located. 

Non-permanent  easement  means  an 
easement  for  the  maximum  duration 
permitted  by  State  law  or  for  30  years. 

Participant  means  a  landowner  who 
has  an  approved  easement  contract. 

Permanent  easement  means  an 
easement  in  perpetuity. 

Practice  means  the  wetland  and 
easement  area  development  restoration 
measures  agreed  to  in  the  WRPO  to 
accomplish  the  desired  program 
objectives. 

Riparian  areas  mean  areas  of  land, 
which  are  directly  influenced  by  free 
watN  in  the  soil,  that  occur  along 
streams,  channels,  rivers,  and  other 
water  bodies.  They  are  normally 
distinctly  different  frtim  the  surrounding 
lands  because  of  unique  soil  and 
vegetation  characteristics.  They  may  be 
identified  by  distinctive  vegetative 
communities  which  are  reflective  of  soil 
conditions  normally  wetter  than 
adjacent  soils. 

SCS  means  the  Soil  Conservation 
Service  of  the  United  States  Department 
of  Agriculture. 

Technical  assistance  means  the 
assistance  provided  under  the  WRP  to 
owners  by  a  representative  of  the 
Department  of  Agriculture  or  the  FWS  in 
determining  cropland  eligibility, 
suitability  for  restoration,  developing 
WRPO’s,  and  implementing  and 
certifying  practices.  State  agencies,  non¬ 
governmental  organizations,  and 
individuals,  with  the  concurrence  of  the 
landowner,  may  provide  technical 
assistance  in  the  development  of  the 
WRPO. 

WRP  means  the  Wetlands  Reserve 
Program  provided  for  in  this  part 

WRPO  means  the  Wetlands  Reserve 
Plan  of  Operations  provided  for  in  this 
part 

S  703.4  Maxiimiffl  county  acreage. 

(a)  Except  for  areas  devoted  to 
windbreaks  or  shelterbelts  after 
November  28, 1990,  the  maximum 
acreage  whidi  may  be  placed  in  the 
ECARP  may  not  exceed  25  percent  of 
the  total  cropland  in  the  county  of  which 
no  more  than  10  percent  of  the  total 
cropland  in  the  county  may  be  subject  to 
an  easement 

(b)  When  statements  of  intention  to 
participate  in  the  WRP  are  received  in 
counties  that  have  exceeded  the  25 
percent  limit  the  county  committee  may 


request  a  waiver  for  the  purpose  of 
enrolling  such  lands  in  the  WRP.  The 
limitation  in  paragraph  (a)  of  this 
section  shall  not  apply  if  ASCS 
determines  that  such  action  ^11  not 
adversely  afreet  the  local  economy  of 
the  county. 

S703J  Maximum  acraaga  limitation. 

ASCS  will  attempt  to  enroll  no  more 
than  1,000.000  acres  in  the  WRP  during 
the  1991-1995  calendar  years  and  the 
cumulative  total  acreage  enrolled  will 
not  exceed: 

(a)  200,000  acres  through  1991; 

(b)  400,000  acres  through  1992; 

(c)  600,000  acres  through  1993;  - 

(d)  8004)00  acres  throu^  1994:  and 

(e)  1 000,000  acres  through  1995. 

§703.6  Eligible  person. 

To  be  eligible  to  offer  land  for  the 
WRP  a  person  must  be  the  owner  of  the 
eligible  property  for  which  enrollment  is 
sought  and  must  have  been  the  owner  of 
such  land  for  at  least  the  preceding  12 
months  prior  to  the  end  of  the  period  in 
which  the  intent  to  participate  is 
declared,  as  provided  in  this  part, 
unless: 

(a)  It  is  determined  by  ASCS  that  the 
land  was  acquired  by  will  or  succession 
as  a  result  of  the  death  of  the  previous 
owner  or 

(b)  It  is  determined  by  ASCS  that 
adequate  assurances  have  been 
presented  that  the  new  owner  of  such 
land  did  not  acquire  such  land  for  the 
purpose  of  placing  it  in  the  WRP. 

§703.7  EHgibteland. 

(a)(1)  Except  as  otherwise  provided  in 
this  section,  land  may  only  be 
considered  eligible  for  enrollment  in  the 
WRP  if  it  is  determined  by  SCS  that  the 
land: 

(1)  Is  wetland  farmed  under  natural 
conditions,  a  fanned  wetland,  or  prior 
converted  cropland  which  is  cropland 
except  that  converted  wetlands  shall  not 
be  eligible  for  enrollment  if  the 
conversion  was  not  commenced  prior  to 
December  23, 1985;  and 

(ii)  Merits  inclusion  in  the  program 
bas^  on  the  likelihood  of  successful 
restoration  of  the  enrolled  land  and  the 
resultant  wetland  values  when 
considering  restoration  cost 

(2)  Except  in  the  case  of  land  which 
qualifies  as  non-croplands  under 
paragraph  (b)  of  this  section,  land 
enrolled  In  the  WRP  must  also: 

(i)  Have  been  annually  planted  or 
considered  planted  to  an  agricultural 
commodity  in  at  least  1  of  Uie  5  crop 
years  1988  through  1990; 

(ii)  Be  suitable  for  planting  to  an 
ag^cultural  commodity  at  t^  time  of 
enroUmmit  unless  the  land  is  wetlands 
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that  have  been  restored  on  the  land 
under  a  CRP  contract,  or  under  a 
Federal  or  State  wetland  restoration 
program  without  an  easement  of  at  least 
30  years  in  which  case  the  land  need 
only  to  have  been  planted  to  an 
agricultural  commodity  2  of  the  5  crop 
years,  1981  through  1985;  and 

(iii)  Not  be  a  wetland  mitigated  under 
part  12  of  this  title. 

(b)  Non-cropland  may  qualify  as 
eligible  adjacent  land  if  ASCS 
determines  that  including  such  land  in 
the  program  would  contribute 
significantly  to  the  restoration  of 
adjacent  wetlands  under  paragraph  (a) 
of  this  section; 

(c)  Determinations  under  this  section 
will  be  made  in  accordance  with  the 
provisions  of  part  12  of  this  title,  in  such 
manner  as  may  be  prescribed  by  the 
Deputy  Administrator. 

(d)  Eligible  land  also  includes  land 
which  determines  to  be: 

(1)  A  riparian  area  along  a  stream  or 
other  waterway  that  links  or  after 
restoring  the  riparian  area  will  link 
wetlands  which  are  protected  by  an 
easement  or  other  agreement  that 
achieves  the  same  objective  as  an 
easement; 

(2)  Land  adjacent  to  the  restored 
wetland,  which  would  contribute 
significantly  to  the  restoration  of 
adjacent  wetlands,  but  not  more  than  an 
average  of  100  feet  wide,  and  not  more 
than  twice  the  area  of  the  restored 
wetland  as  needed  to  protect  the 
functions  and  values  of  wetlands 
restored  under  this  part  unless  DASCO 
determines  a  larger  area  is  necessary  to 
meet  the  objectives  of  the  WRP; 

(3)  Lands  that  otherwise  meet  the 
requirements  of  paragraph  (a)  of  this 
section  subject  to  an  existing  CRP 
contract,  with  the  highest  wetland 
functions  and  values,  that  are  likely  to 
return  to  production  after  the  expiration 
of  the  CRP  contract  and  adjacent  lands 
that  otherwise  meet  the  requirements  of 
paragraph  (b)  of  this  section;  or 

(4)  Other  wetlands  of  an  owner  that 
would  not  otherwise  be  eligible  if  the 
inclusion  of  such  wetlands  in  the  WRP 
easement  would  significantly  add  to  the 
functions  and  values  of  the  wetlands  to 
be  restored  under  this  part 

(e)  Notwithstanding  any  other 
provision  of  this  section,  land  which 
meets  the  requirements  of  paragraphs 

(a)  through  (d)  of  this  section,  shall  not 
be  considered  eligible  land  unless  it  is 
determined  by  the  SCS  in  consultation 
with  the  FWS  that: 

(1)  The  wetland  hydrology  and 
vegetation  can  be  restored  to  a 
condition  approximating  conditions 
which  existed  before  conversion. 


(2)  Signiflcant  restoration  and 
protection  is  probable,  taking  into 
consideration  the  cost  of  the  restoration, 
for  wetland  functions  and  values  of  such 
land.  Wetland  functions  and  values 
shall  include  but  are  not  limited  to: 

(i)  The  improvement  of  habitat  for 
migratory  birds  and  other  wildlife; 

(ii)  The  protection  and  improvement 
of  water  quality; 

(iii)  The  attenuation  of  water  flows 
due  to  flood; 

(iv)  The  recharge  of  ground  water, 

(v)  The  protection  and  enhancement 
of  open  space  and  aesthetic  quality;  or 

(vi)  The  educational  and  scientific 
values  of  the  area. 

(f)  Eligible  land  must  be  configured  in 
a  manner  which  allows  the  owner  to 
meet  the  objectives  of  the  WRP. 

$703.8  Additional  land  eligibUlty 
provMona. 

Notwithstanding  other  provisions  of 
this  part,  land  that  is  eligible  for 
enrollment  in  the  WRP  must  not  be: 

(a)  Converted  wetlands  if  the 
conversion  was  commenced  after 
December  23, 1985; 

(b)  Land  that  contains  timber  stands 
or  trees  established  in  connection  with  a 
CRP  contract: 

(c)  Lands  owned  or  acquired  by  an 
agency  of  the  Federal  Government;  or 

(d)  Land  subject  to  a  deed  restriction 
prohibiting  the  production  of  agricultural 
commodities  or  the  alteration  of  existing 
wetland  hydrology. 

$  703.9  Transfer  of  lands  from  the  CRP  to 
the  WRP. 

Land  subject  to  an  existing  CRP 
contract  may  be  offered  for  acceptance 
and  transfer  into  the  WRP  only  if: 

(a)  The  land  is  eligible  land  for 
purposes  of  the  WRP  as  provided  in 
S§  703.7  and  703.8  and 

(b)  The  application  for  such  transfer 
into  the  WRP  is  agreed  to  by  ASCS.  If 
such  transfer  is  requested  by  the  owner 
and  agreed  to  by  ASCS,  the  CRP 
contract  for  the  property  shall  be 
terminated  or  otherwise  modified 
subject  to  such  terms  and  conditions  as 
are  mutually  agreed.  Transfers  from  CRP 
to  WRP  after  the  second  available  WRP 
signup  period  will  only  be  permitted  if 
the  owner  agrees  to  refund  all  payments 
received  under  the  CRP  since  the  close 
of  the  second  available  WRP  signup 
period. 

§  703.10  Easement  priority. 

(a)  In  implementing  the  WRP.  ASCS 
shall,  to  the  extent  practicable,  in 
determining  which  WRP  bids  to  accept, 
take  into  account  the  costs  of  obtaining 
an  easement,  future  agricultural  and 
food  needs,  and  the  benefits  for 


protecting  and  enhancing  habitat  for 
migratory  birds  and  other  wildlife  that 
would  be  acquired  through  purchase  of 
the  easement. 

(b)  A  formula  will  be  used  to  ensure 
that  offers  will  not  be  accepted  in 
excess  of  the  value  of  agricultural  land, 
adjusted  for.  Soil  productivity;  nonland 
assets  idled;  landowner  cost  of  wetland 
restoration:  long  term  easement  area 
operation  and  maintenance:  long  term 
costs  for  providing  easement  access 
route;  and  any  other  factors  as  may  be 
allowed. 

(c)  In  evaluating  easement  offers, 
different  priorities  for  selection  may  be 
established  by  ASCS  from  time  to  time 
as  determined  by  ASCS  in  order  to 
accomplish  the  goals  of  the  WRP. 

(d)  ASCS  will  rank  the  bids  based  on 
the  environmental  benefits  per  dollar  of 
government  expenditures  on  restoration 
and  easement  purchase.  The  factors  for 
determining  the  priority  for  selection 
may  include  the  following: 

(1)  Wetland  hydrology  restoration 
potential; 

(2)  Wetlands  location  significance 
including  the  contribution  the 
restoration  may  make  to  the  recovery  of 
threatened  and  endangered  species; 

(3)  Wetlands  functions  and  values: 

(4)  Management  risks; 

(5)  Duration  of  easements; 

(6)  Cost  of  restoration  and  easement 
purchase;  and 

(7)  Any  other  factors  as  determined 
appropriate  by  ASCS. 

$  703.1 1  Statement  of  intention  to 
participate;  sutMnission  of  bids. 

(a)  A  person  seeking  to  enroll  land  in 
the  WRP  must  apply  for  enrollment  by 
stating  on  an  approved  ASCS  form  their 
intention  to  participate  in  the  WRP.  The 
statement  of  intention  must  be  filed  with 
the  local  county  ASC  committee  during 
an  announced  period  for  such 
submissions.  Such  periods  may  be 
announced  periodically  by  ASCS. 

(b)  Following  the  statement  of 
intention,  the  application  will  be 
considered  complete  only  if  such 
applicant: 

(1)  Obtains  an  approved  WRPO;  and 

(2)  Submits  to  ASCS  a  WRP  bid 
setting  out  the  total  amount  of  easement 
payments  that  the  person  is  willing  to 
accept  in  return  for  participation  in  the 
program  and  for  agreeing  to  other 
conditions  for  participation  that  may  be 
required  by  ASCS,  including  the 
creation  of  an  easement  on  the  property. 
Such  bids  may  be  made  no  later  than  90 
days  after  the  close  of  the  period 
announced  by  ASCS  for  submitting  a 
statement  of  intention  to  participate, 
unless  a  later  date  is  agreed  to  by  ASCS. 
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No  bid  may  be  accepted  unless 
submitted  on  the  approved  ASCS  form 
and  unless  it  is  determined  that  the  land 
is  eligible  and  that  the  submitter  of  the 
bid  is  an  eligible  person.  The 
determination  of  which  bids  to  accept 
shall  be  at  the  exclusive  discretion  of 
ASCS. 

(c)  A  person  submitting  a  statement  of 
Intention  to  participate  shall  not  be 
obligated  to  submit  a  bid. 

(d)  A  bid  may  be  submitted  only  if 
signed  by  all  owners  of  the  property  or 
their  duly  authorized  representative. 

$  703.12  Obligations  of  the  landowner. 

(a)  All  owners  of  land  for  which  a 
WRP  bid  is  accepted  by  ASCS  shall; 

(1)  Grant  to  ASCS  an  approved 
easement  for  the  land  which  shall  run 
with  the  land  and  shall  be  in  favor  of 
ASCS  and  its  assigns  or  delegates  which 
provides  that  the  property  shall  be 
maintained  in  the  manner  specified  by 
ASCS  to  ensure  that  the  land  is 
maintained  in  accordance  with  the  goals 
and  purposes  of  this  part  including  the 
maintenance  of  the  restored  wetland 
and  eligible  lands  as  specified  in  the 
WRPO  for  the  full  life  of  the  easement 
Such  easement  shall: 

(i)  Be  a  reserve  interest  easement  that 
the  Deputy  Administrator  determines  is 
for  a  sufficient  term  of  time  necessary  to 
achieve  the  purposes  of  the  program. 
Permanent  easements  will  be  accepted 
and  preferred  whenever  possible. 
However,  the  term  of  the  easement  shall 
be  at  least  30  years  or  the  maximum 
extent  allowed  under  State  law; 

(ii)  Require  that  the  maintenance  of 
the  land  in  accordance  with  the 
easement  and  with  the  terms  of  the 
WRPO  shall  be  the  responsibility  of  the 
owners  of  the  property  and  their 
successors  of  any  kind,  including,  but 
not  limited  to,  the  owner's  heirs  and 
assigns; 

(iii)  Grant  to  ASCS  a  right  of  access  in 
favor  of  ASCS  and  its  delegates,  assigns 
and  successors  of  any  kind,  to  the 
portion  of  the  property  which  is  subject 
to  the  provisions  of  the  WRPO. 
Maintenance  of  such  access  shall  be  the 
responsibility  of  the  owner  and  their 
successors  of  any  kind: 

(iv)  Reserve  to  ASCS  the  right  to 
permit  such  compatible  uses  of  the 
easement  area  as  may  be  identified  in 
the  WRPO;  and 

(v)  Reserve  to  the  landowner  those 
compatible  uses  identified  in  the  WRPO 
that  are  permitted  to  be  pursued  by  the 
landowner. 

(2)  Comply  with  all  terms  and 
conditions  of  the  WRPO; 

(3)  Provide  for  creating  and  recording 
an  appropriate  deed  restricUcm,  as 
determin^  by  ASCS.  for  sudi  land  as 


necessary  to  meet  the  requirements  of 
this  subpart 

(4)  Provide  that  the  easement  granted 
to  ASCS  is  superior  to  the  rights  of  all 
others,  except  as  authorized  by  ASCS. 
Such  action  shall  include,  but  not  be 
limited  to,. providing  a  written  statement 
of  consent  to  such  easement  and 
disclaimer  by  those  holding  a  security 
interest  or  any  other  encumbrance  with 
respect  to  such  and; 

(5)  Agree  to  the  permanent  retirement 
of  the  aggregate  a  total  of  crop  acreage 
bases,  and  allotment  and  mandatory 
quota  history  on  the  farm  or  ranch  to  the 
extent  that  such  crop  acreage  bases  are 
not  supported  by  the  cropping  pattern 
on  the  farm  not  including  cropland 
enrolled  in  WRP; 

(6)  Not  allow  the  grazing  of  the  land  or 
any  other  commercial  use  on  the  land, 
except  as  provided  for  in  the  WRPO,  or 
harvesting  of  any  agricultural 
commodity  produced  on  the  land  subject 
to  the  WRP  easement, 

(7)  Comply  with  Federal  or  State 
noxious  we^  laws  in  the  manner 
specified  in  the  WRPO; 

(8)  Control  other  identified  weed  and 
pest  species,  in  the  manner  specified  in 
the  WRPO; 

(9)  Establish,  maintain,  and  replace, 
as  specified  in  the  easement  contract 
the  practices  required  in  the  WRPO  as 
needed  to  meet  the  requirements  of  the 
WRPO,  the  easement  contract,  and  the 
terms  of  the  easement; 

(10)  Be  responsible  for  repairs, 
improvements,  and  inspiections  of  the 
WRPO  practices  as  necessary  to 
maintain  existing  public  drainage 
systems  when  the  land  is  restored  to  the 
condition  required  by  the  terms  of  the 
WRPO,  the  easement  contract  and  the 
easement: 

(11)  Be  permitted  to  control  public 
access,  in  accordance  with  the  WRPO, 
on  the  land  enrolled  in  the  program: 

(12)  Implement  any  additional 
provisions  that  are  required  by  ASCS  in 
consultation  with  SCS  and  FWS  in  the 
easement  contract.  WRPO,  or  easement, 
in  order  to.  as  determined  by  ASCS. 
facilitate  the  administration  of  the  WRP; 

(13)  Not  plant  for  harvest  an 
agricultural  commodity  on  the  enrolled 
land  for  crop  years  subsequent  to  the 
acceptance  of  a  WRP  bid  by  ASCS; 

(14)  Not  alter  the  vegetation,  except  to 
harvest  already  planted  crops  or  forage, 
or  hydrology  on  such  offered  acres 
subsequent  to  acceptance  of  a  bid  by 
ASCS  except  as  provided  for  in  the 
easement  or  WRIHI); 

(15)  Be  responsible  for  the  long-term 
management  of  the  easement  in 
accordance  with  the  terms  of  the 
easement  and  related  agreements 
including  the  WRPO  provided  that 


owners  will  have  the  option  to  enter  into 
an  agreement  with  governmental  or 
private  organizations  to  assist  in  the 
management  of  the  easement  area.  No 
ASCS  funds  will  be  provided  to  the 
designated  agencies  or  organizations  for 
management  expenses  and  the 
responsibility  to  ASCS  for  the 
management  of  the  easement  shall  in  all 
cases  remain  with  the  owner  and  the 
owner's  successors  of  any  kind 
regardless  of  whether  such 
arrangements  for  third-party 
management  are  made  with 
govenunental  or  private  organizations, 
including  federal  agencies: 

(16)  Agree  that  each  person  on  the 
easement  contract  with  ASCS,  or  who  is 
subject  to  the  easement,  shall  be  jointly 
and  severally  responsible  for 
compliance  with  the  WRPO,  the 
easement  contract  and  the  provisions  of 
this  subpart  and  for  any  refunds  or 
payment  adjustment  which  may  be 
required  for  violation  of  any  terms  or 
conditions  of  the  WRPO.  the  easement 
contract,  or  provisions  of  this  subpart; 

(17)  Refitiin  from  taking  any  action  on 
the  easement  area  unless  specifically 
authorized  in  the  reserve  interest 
easement  or  the  WRPO;  and 

(18)  Secure  any  necessary  local.  State 
and  Federal  permits  prior  to 
commencing  restoration  of  the 
designated  area. 

(b)  In  addition,  program  participants 
and  their  successors  of  any  kind  may: 

(1)  Not  alter  wildlife  habitat  and  other 
natural  land  features  of  the  enrolled 
land  unless  authorized  by  the  WRPO; 

(2)  Apply  pesticides  or  fertilizers  on 
the  enrolled  land  or  mow  such  land, 
only  as  provided  for  in  the  WRPO:  or 

(3)  Not  engage  in  activities  on  other 
land  on  the  person’s  farm  area  that  will* 

(i)  Cause  excessive  sediment  or  other 
pollutants  to  enter  the  easement  area; 

(ii)  Alter  the  flow  of  surface  or 
subsurface  water  into  or  out  of  the 
easement  area  except  as  specified  in  the 
WRPO;  or 

(iii)  Otherwise  be  inconsistent  with 
the  terms  of  the  easement 

(c)  The  activities  of  any  person  on  the 
property  shall  be  considered  for 
purposes  of  this  section  to  be  the  actions 
of  the  program  participant  except  to  the 
extent  that  AS^  determines  that  the 
activities  of  sudi  other  person  were 
beyond  the  control  of  the  owner,  in 
which  case  ASCS  may  adjust  the 
remedies  that  are  otherwise  provided 
for  in  this  part  to  the  extent  determined 
consistent  with  program  goals. 
Obligations  created  by  the  easement 
shall  run  with  the  land  and  shall  bind  all 
persons  having  an  interest  in  the 
property  at  any  time  whether  such 
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interest  is  created  by  death  of  the 
owner,  sale,  assignment,  or  otherwise. 

S  703.13  Payments  to  landowners  by 
ASCS. 

(a)  ASCS  will  share  the  cost  with 
landowners  of  rehabilitating  the 
enrolled  land  in  the  WRP  as  provided  in 
the  WRPO.  or  the  easement  contract. 

The  amount  of  the  cost-share  assistance 
shall  be  specified  in  the  easement 
contract.  Eligible  costs  for  such  cost- 
share  assistance  by  ASCS  shall  only 
include  those  costs  which  ASCS 
determines  are  appropriate,  and  shall  be 
subject  to  the  following  restrictions: 

(1)  ASCS  shall  pay: 

(i)  As  determined  by  ASCS.  not  less 
than  75  percent  of:  the  actual  cost  of 
establishing  or  installing  the  practices 
specified  in  the  WRPO;  or  the  average 
cost  of  establishing  the  practices 
specified  in  the  WRPO  for  a  permanent 
easement;  and 

(ii)  Not  less  than  50  percent  nor  more 
than  75  percent,  as  determined  by 
ASCS,  of:  the  actual  cost  of  establishing 
or  installing  the  practices  required  by 
the  WRPO;  or  the  average  cost  of 
establishing  the  practices  specified  in 
the  WRPO  for  other  than  a  permanent 
easement. 

(2}  For  purposes  of  determining 
average  establishment  or  installation 
costs  ASCS  may  take  into  account 
recommendations  of  the  State  and 
County  Conservation  Review  Groups 
provided  for  in  §  701.2(a]  of  this  chapter 
and  the  determination  of  average  costs 
shall  be  the  average  for  the  part  of  the 
county  in  which  the  land  is  located, 
except  that  if  such  an  estimate  is  not 
possible,  then  an  estimate  for  the  whole 
county  may  be  used,  or  if  an  estimate  for 
part  of  the  county  or  the  whole  county  is 
not  readily  determinable,  an  estimate 
may  be  used  for  the  State  or  part  of  the 
State  in  which  the  land  is  located; 

(3)  Cost-share  payments  may  be  made 
only  upon  a  determination  by  ASCS  that 
an  eligible  practice  or  an  identiHable 
unit  of  the  practice  has  been  established 
in  compliance  with  appropriate 
standards  and  specifications; 

(4)  Cost-share  payments  may  be  made 
only  for  the  establishment  or  installation 
of  an  eligible  practice  and  not  for  the 
maintenance  of  the  practice  except  as 
specifically  permitted  in  writing  by  the 
Deputy  Administrator  and 

(5)  Cost-share  payment 
determinations  shall  be  made  by  the 
county  committee  but  no  easement 
contract  may  be  approved  which  would 
allow  for  total  WRP  cost-shares  in 
excess  of  50  percent  of  the  pre-easement 
fair  market  value  of  the  property  subject 
to  the  WRPO  without  written  approval 
by  the  State  committee  or  for  more  than 


100  percent  of  such  fair  market  value 
without  the  written  approval  of  the 
Deputy  Administrator. 

(b)  Notwithstanding  paragraph  (a)(4) 
of  this  section,  cost  share  payments  may 
be  authorized  for  the  replacement  or 
restoration  of  practices  for  which  cost 
share  assistance  has  been  previously 
allowed  under  the  WRP.  but  only  if: 

(1)  Replacement  or  restoration  of  the 
practice  is  needed  to  meet  the  objectives 
for  which  the  easement  was  established; 
and 

(2)  The  failure  of  the  original  practice 
was  due  to  reasons  beyond  the  control 
of  the  participant. 

(c) (1)  ASCS  shall  pay,  at  the  times 
determined  by  ASCS,  the  agreed  upon 
amount  for  the  easement  as  determined 
through  the  acceptance  of  bids  for 
eligible  land  through  annual  payments 
made  in  equal  or  unequal  amount  over  a 
period  not  less  than  5  years  nor  more 
than  20  years;  except  that  in  the  case  of 
permanent  easements  the  easement 
payment  may  be  made  in  a  lump-sum 
amount. 

(2)  ASCS  payments  shall  be  made  in 
cash; 

(3)  In  the  case  of  any  non-permanent 
easement,  the  amount  of  payments  that 
may  be  received  per  person,  as 
determined  under  part  1497  (specifically 
S  1497.109(a))  of  this  title,  shall  be 
limited  as  provided  for  in  this  part; 

(4)  For  all  easements,  ASCS  shall 
withhold  a  portion  of  the  payments  that 
might  otherwise  be  made  pending 
completion  of  the  restoration  plan  for 
the  property  and  ASCS  may  condition 
any  payment  on  satisfactory  progress 
toward  completion  of  the  plan.  At  a 
minimum,  ASCS  shall  pay  no  more  than 
10  percent  per  year  of  the  total  purchase 
price  for  the  easement  pending 
completion  of  the  restoration  of  the 
wetlands; 

(5)  No  payment  may  be  made  which 
would  exceed  the  total  amount  bid  and 
accepted  for  the  property  and  payments 
may  only  be  made  if  the  person  on 
whose  account  the  payment  is  to  be 
made: 

(i)  Has  agreed  to  all  terms  and 
conditions  of  the  program  set  out  in  this 
part: 

(ii)  Submitted  an  accepted  bid  on  the 
standard  ASCS-approved  form  for  the 
WRP;  and; 

(iii)  Is  in  full  compliance  with  the 
terms  and  conditions  of  the  WRP 
easement  except  to  the  extent  that  relief 
is  authorized  by  this  part  and  is 
approved  under  guidelines  issued  by  the 
Deputy  Administrator. 

(d)  ASCS  will  reimburse  landowners 
offering  an  acceptable  easement  for  fair 
and  reasonable  expense  incurred  for 


title  searches,  filing  expenses,  and 
related  costs,  as  determined  by  ASCS. 

$  703.14  Payment  limitation. 

With  respect  to  non-permanent 
easements,  the  annual  amount  of 
payments  paid  to  a  person,  as 
determined  under  part  1497  (specifically 
S  1497.109(a))  of  this  title,  shall  not 
exceed  $50,000. 

§  703.15  Wetlands  reserve  plan  of 
operationa. 

(a)  At  the  time  of  submitting  a  bid  to 
enroll  land  in  the  WRP,  the  landowner 
must  have  obtained  a  WRPO  for  the 
land  which  has  been  approved  by 
ASCS. 

(b)  The  WRPO  shall: 

(1)  Include  an  aerial  photo  displaying 
the  land  o^ered  for  enrollment; 

(2)  Specify  the  manner  in  which  the 
farmed  or  converted  wetlands  included 
in  the  enrolled  land  shall  be  restored, 
operated,  and  maintained  to  accomplish 
the  goal  of  the  program  together  with 
other  practices  which  may  be  necessary 
or  appropriate  to  accomplish  the  goals 
of  the  program,  including,  where 
appropriate: 

(i)  Measures  necessary  to  control 
noxious  weeds  and  insect  pests  in  order 
to  comply  with  applicable  Federal,  or 
State  noxious  weed  and  pest  control 
laws;  and 

(ii)  Measures  to  the  extent  determined 
necessary  in  the  WRPO  to  control  other 
specified  species  of  weeds,  insects  or 
pests. 

(3)  Specify  compatible  land  uses  for 
personal  enjoyment  or  for  which 
compensation  may  be  received,  if  any, 
reserved  to  the  landowner  in  the 
easement  and  the  manner  in  which 
these  uses  are  to  be  carried  out,  such 
uses  may  include  among  others; 

(i)  Recreational  use,  hunting  and 
fishing; 

(ii)  Managed  timber  production 
including  harvesting;  and 

(iii)  Periodic  haying  or  grazing 
consistent  with  the  goals  of  the  program. 

(4)  Set  out  cost  estimates  of  the 
practices  required  by  the  WRPO: 

(5)  Identify  access  routes  to  be 
maintained  for  wetland  restoration 
activities  and  future  management  and 
easement  monitoring  in  connection  with 
the  land  to  be  enrolled; 

(6)  Make  provisions  deemed 
necessary  for  maintaining  public 
drainage  system  if  present  on  lands 
subject  to  the  WRPO; 

(7)  Contain  scheduled  implementation 
dates  for  restoration  practices; 

(8)  In  areas  where  natural  nmoff  is  no 
longer  sufficient  to  support  natural 
wetland  vegetation,  include  appropriate 
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provisions,  to  ensure  adequate 
hydrology;  and 

(9)  Contain  other  provisions  or 
limitations  as  ASCS,  in  consultation 
with  the  SCS  and  FWS,  determines  to  be 
necessary. 

(c)  SCS  and  FWS  will  cooperate  and 
may  consult  with  any  other  agency  or 
person  as  deemed  necessary  on  the 
development  of  the  WRPO  with  the 
landowner. 

(d)  The  WRPO  must  be  signed  by 
SCS,  FWS,  CD.  and  the  landowner 
before  submission  of  a  bid  by  an 
applicant.  However,  if  agreement 
between  SCS  and  FWS  at  the  local  level 
is  not  reached  within  20  calendar  days, 
the  WRPO  shall  be  developed  by  the 
State  Conservationist  of  SCS  in 
consultation  with  FWS. 

(e)  The  WRPO  may  require  that  a 
temporary  vegetative  or  water  cover  be 
established  on  the  property  if  immediate 
establishment  of  a  permanent  cover  is 
not  practicable  or  otherwise  desirable. 

(f)  The  terms  of  an  ASCS-approved 
WRPO  shall  not  relieve  the  program 
participant  of  any  obligation  or  term 
imposed  or  provided  for  in  the  easement 
contract,  the  easement,  or  this  part. 

(g)  The  WRPO,  where  appropriate, 
will  provide  for  the  development  of  a 
tree  planting  plan  with  the  assistance  of 
the  Forest  Service  or  State  forestry 
agency. 

(h)  The  WRPO.  where  appropriate 
will  provide  for  the  development  by  SCS 
of  detailed  plans  for  weed  control, 
structural  measures  and  their  operation, 
vegetation  establishment  and 
management,  and  other  measures  as 
needed. 

(i)  Revisions  of  the  WRPO  to  enhance 
or  protect  the  value  for  which  the 
easement  was  established  may  be  made 
at  any  time  at  the  request  of  and  with 
the  concurrence  of  the  owner,  SCS, 

FWS.  and  ASCS. 

§  703.16  Easement  modifications. 

After  the  easement  has  been  recorded, 
no  change  will  be  made  in  the  easement 
without  a  written  request  by  the 
landowner  and  the  written  agreement  of 
the  Deputy  Administrator,  or  a  designee, 
who  may  grant  such  approval  only 
where  such  approval  is  determined 
necessary  or  appropriate  by  the  Deputy 
Administrator,  or  a  designee,  to  achieve 
the  goals  of  WRP  or  facilitate  the 
practical  administration  and 
management  of  the  easement  area  or  the 
program,  and  will  not  adversely  affect 
the  functions  and  values  for  which  the 
easement  was  established. 

S  703.17  Transfer  of  land. 

(a)  If  a  new  owner  purchases  or 
obtains  the  right  and  interest  in,  or  right 


to  occupancy  of,  the  land  subject  to  a 
WRP  easement,  such  new  owner  shall 
be  subject  to  the  terms  and  conditions  of 
the  easement.  The  seller  who  is  the 
signatory  to  the  contract  shall  be 
entitled  to  receive  all  remaining  WRP 
easement  payments,  if  any.  Eligible  cost- 
share  assistance  shall  be  paid  to  the 
seller  with  respect  to  costs  incurred  by 
such  seller. 

(b)  Upon  the  transfer  of  the  property, 
any  remaining  cost-share  payments 
shall  be  withheld  and  shall  be  paid  only 
if  the  new  owner  or  purchaser  becomes 
a  party  to  the  easement  contract  within 
60  days  of  the  recordation  of  the  deed 
transferring  title  to  the  new  owner.  Such 
payments  shall  be  paid  in  the  manner 
agreed  to  by  the  seller  and  the  buyer. 

The  new  owner  or  purchaser  shall  be 
held  responsible  for  assuring  completion 
of  all  measures  and  practices  required 
by  the  contract  and  the  WRPO. 

(c)  Any  transfer  of  the  property  prior 
to  the  filing  of  the  easement  shall  void 
any  intention  to  participate,  bid,  or  WRP 
easement  contract  unless  the  new  owner 
agrees  to  be  a  party  to  the  intention  to 
participate,  bid,  or  contract  within  60 
days  of  the  recordation  of  the  deed 
transferring  the  land  to  the  new  owner. 

§  703.18  Monitoring  and  enforcement  of 
easement  terms  and  conditions. 

(a)  ASCS  or  its  representative  shall  be 
permitted  to  inspect  each  easement  area 
at  any  and  all  times  determined 
necessary  or  appropriate  by  ASCS  to 
ensure  that: 

(1)  Structural  and  vegetative 
restoration  work  are  properly 
maintained; 

(2)  The  wetlands  and  adjacent  upland 
habitat  of  the  easement  area  is  being 
managed  as  required  in  the  WRPO.  and 
the  terms  of  the  easement;  and 

(3)  Uses  of  the  area  are  consistent 
with  the  terms  and  conditions  of  the 
easement  contract,  the  WRPO  and  any 
related  agreement. 

(b)  If  an  owner  or  other  interested 
party  is  unwilling  to  voluntarily  correct, 
in  a  timely  manner,  deHciencies  in 
compliance  with  the  terms  of  the  WRPO, 
the  WRP  easement,  or  any  related 
agreements,  ASCS  may  at  the  expense 
of  any  person  who  is  subject  to  the  WRP 
easement  correct  such  deficiency.  Such 
ASCS  action  shall  be  in  addition  to 
other  remedies  available  to  ASCS. 

(c)  Management,  monitoring  and 
enforcement  responsibilities  may  be 
delegated  by  ASCS  at  any  time  to  other 
Federal  or  State  agencies  or,  for 
management  responsibilities  only, 
private  conservation  organizations  that 
have  the  appropriate  authority, 
expertise,  and  resources  necessary  to 


carry  out  such  delegated 
responsibilities,  as  determined  by  ASCS. 

§703.19  Violations. 

(a)  If  a  violation  of  the  terms  and 
conditions  of  the  easement  contract,  the 
WRPO  or  the  recorded  WRP  easement 
occurs,  the  easement  shall  remain  in 
force  and  ASCS  may,  in  addition  to 
taking  action  as  provided  in  §  703126: 

(1)  Require  the  owner  to  fully  restore 
the  easement  area,  to  fulfill  the  terms 
and  conditions  of  the  easement  and 
WRPO:  and 

(2)  Require  the  owner,  who  received 
payments  from  ASCS  to  refund  all  or 
part  of  such  payments  received  together 
with  interest  as  determined  appropriate 
by  ASCS. 

(b)  If  an  owner  fails  to  carry  out  the 
terms  and  conditions  of  an  easement, 
appropriate  legal  action  may  be  initiated 
under  civil  law,  or  such  other  authority 
available  to  the  entity  assigned 
management  responsibilities  to  compel 
such  compliance  may  be  used.  The 
owner  of  the  property  shall  reimburse 
ASCS  for  all  costs  incurred  including 
but  not  limited  to  legal  fees. 

§  703.20  Performance  based  upon  advice 
or  action  of  the  Department 

The  provisions  of  part  790  of  this 
chapter  relating  to  performance  based 
upon  the  action  or  advice  of  a 
representative  of  the  Department  shall 
be  applicable  to  this  part. 

§  703.21  Access  to  land  under  agreement 

In  order  to  determine  eligibility  and 
compliance  with  respect  to  this  part, 
representatives  of  the  Department,  or 
designee  thereof,  shall  have  the  right  of 
access  to: 

(a)  Land  which  is  the  subject  of  an 
application  made  in  accordance  with 
this  part, 

(bj  Land  which  is  subject  to  an 
easement  made  in  accoitlance  with  this 
part  and 

(c)  Records  of  the  producer  which 
release  such  land. 

§  703.22  Program  payments  and 
provisions  relating  to  tenants  and 
sharecroppers. 

(a)  Payments  received  under  this  part 
shall  be  divided  in  the  manner  specified 
in  the  applicable  easement  contract. 

(b)  ASCS  shall  ensure  that  producers 
who  would  have  shared  in  the  risk  of 
producing  crops  on  land  subject  to  such 
easement  receive  treatment  deemed  to 
be  equitable  in  accordance  with 
§1413.150  of  this  title. 

§  703.23  Payments  not  sut^ect  to  claims. 

Subject  to  parts  3  and  1403  of  this 
title,  any  cost-share  or  easement 
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payment  or  portion  thereof  due  any 
person  under  this  part  shall  be  allowed 
without  regard  to  any  claim  or  lien  in 
favor  of  any  creditor,  except  agencies  of 
the  U.S.  Government 

{703.24  Assignments. 

Any  participant  who  may  be  entitled 
to  any  cash  payment  under  this  program 
may  assign  &e  right  to  receive  such 
cash  payments,  in  whole  or  in  part  as 
provided  in  part  1404  of  this  tide. 

{703.25  Appeals. 

(a)  Except  €is  provided  in  paragraph 

(b)  of  this  section,  a  participant  in  the 
WRP  may  obtain  a  review  of  any 
administrative  determination  rendered 
under  the  program  in  accordance  with 
the  administrative  appeal  regulations 
provided  in  part  780  of  this  chapter. 

(b)  Determinations  concerning  land 
eligibility,  development  of  WRPO’s  or 
determining  the  potential  for  restoration 
of  an  offered  area  may  be  reviewed  in 
accordance  with  procedures  established 
under  part  614  of  this  title  or  as 
otherwise  established  by  SCS. 

{703.26  Scheme  and  devics. 

(a)  If  it  is  determined  by  ASCS  that  a 
landowner  has  employed  a  scheme  or 
device  to  defeat  the  purposes  of  this 
part,  any  part  of  any  program  payment 
otherwise  due  or  paid  such  landowner 
during  the  applicable  period  may  be 
withheld  or  be  required  to  be  refunded 


with  interest  thereon,  as  determined 
appropriate  by  ASCS,  cmd  the  contract 
with  the  landowner  may  be  terminated. 
In  such  a  case,  ASCS  may  also  continue 
to  hold  .the  easement  interest  acquired 
under  this  part 

(b)  A  scheme  or  device  includes,  but 
is  not  limited  to,  coercion,  fraud, 
misrepresentation,  depriving  any  other 
person  of  cost-share  assistance  or  land 
payments  for  easements,  and  obtaining 
a  payment  that  otherwise  would  not  be 
payable. 

(c)  An  owner  of  land  subject  to  this 
part  who  succeeds  to  the  responsibilities 
under  this  part  shall  report  in  writing  to 
ASCS  any  interest  of  any  kind  in  the 
land  subject  to  this  part  that  is  retained 
by  a  previous  participant.  Such  interest 
shall  include  a  present,  future  or 
conditional  interest,  reversionary 
interest  or  any  option,  future  or  present, 
with  respect  to  such  land  and  any 
interest  of  any  lender  in  such  land 
where  the  lender  has,  will,  or  can 
obtain,  a  right  of  occupancy  to  such  land 
or  an  interest  in  the  equity  in  such  land 
other  than  an  interest  in  the 
appreciation  in  the  value  of  such  land 
occurring  after  the  loan  wa^  made.  A 
failure  of  full  disclosure  will  be 
considered  a  scheme  or  device  imder 
this  section. 

{  703.27  FRfng  of  false  claims. 

If  it  is  determined  by  ASCS  that  any 
participant  has  knowingly  supplied  false 


information  or  has  knowingly  filed  a 
false  claim,  such  participant  shall  be 
ineligible  for  payments  under  this  part 
False  information  or  false  claims  include 
claims  for  payment  for  practices  which 
do  not  meet  the  specifications  of  the 
applicable  WRPO.  Any  amounts  paid 
under  these  circumstances  shall  be 
refunded,  together  with  interest  as 
determined  by  ASCS,  and  any  amounts 
otherwise  due  such  participant  shall  be 
withheld. 

{ 703.28  Miscellaneous. 

(a)  Except  as  otherwise  provided  in 
this  part  in  the  case  of  death, 
incompetency,  or  disappearance  of  any 
landowner,  any  payment  due  under  this 
part  shall  be  paid  to  the  landowner's 
successor  in  accordance  with  the 
provisions  of  part  707  of  this  chapter. 

(b)  The  provisions  of  7  CFR  part  791 
are  applicable  to  this  part 

(c)  Any  remedies  permitted  ASCS 
under  this  part  shall  be  in  addition  to 
any  other  remedy,  including,  but  not 
limited  to  criminal  remedies,  or  actions 
for  damages  in  favor  of  ASCS  as  may  be 
permitted  by  law. 

Signed  diis  May  21, 1992  in  Washington, 
DC. 

Keith  D.  Bjerice, 

Administrator,  Agricahural  Stabilization  and 
Conservation  Service. 
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